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REMOVAL OF PUBLIC OFFICERS FROM OFFICE FOR 

CAUSE 

U "T^ECIDEDLY the most important and best considered debate 
J—/ in the history of Congress," is what Wm. Evarts calls the 
debate that took place in 1789 in the first session of Congress, under 
the Constitution, on the question of the nature of the power of the 
President to remove his appointees from oifice. The character of 
this debate is discussed elsewhere in this magazine.^ Suffice it to 
say that as a result it was decided then by Congress that under the 
Constitution the President has the absolute power of removal of all 
his appointees, without the assent of the Senate. This was the 
settled doctrine for seventy-eight years when Congress passed the 
Tenure of Office Act, requiring the consent of the Senate to Presi- 
dential removals. This act was modified in 1873, and in Cleve- 
land's administration, as a result of the famous controversy between 
that President and the Senate, was repealed.^ 

The Supreme Court has never passed upon the Tenure of Office 
Act, so the question is still open whether the President has by virtue 
of his office under the Constitution the unlimited power of removal 
or whether Congress may by law determine where the power shall 
reside or whether under the Constitution it belongs to the President 
and Senate conjointly. 

In 1890 an act was passed by Congress creating a "Board of 
General Appraisers," the members of which are removable by the 
President for "inefficency, neglect of duty or malfeasance." Here 
is a clear assertion again, by Congress of its right to govern in the 
matter of removal. In 1900 President McKinley, ignoring the law, 
removed "the plaintiff without notice, or charges or a hearing." 
The matter was taken to the Supreme Court and decided in the case 
of Shurtleff v. the United States^ in 1904. As usual, the court 
refused to decide whether Congress had power to control the Presi- 
dent as to removals but declared that this removal was justifiable 
because in the absence of statutory provision the President may, by 
virtue of his general power of appointment, remove without restric- 
tion, and this power cannot be taken away by implication. There- 
fore it must not be assumed that in declaring these officers to be 
removable for "inefficiency, neglect of duty or malfeasance," Con- 
gress meant to limit the President to removal for these causes alone. 
While, therefore, removal for these causes might require charges. 
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notice and a hearing, in the absence of these things it must be pre- 
sumed that the President removed for some other cause. The result 
of this decision, artificial as its reasoning may seem to be, is to 
leave the President with the same unlimited power of removal he 
had prior to the passage of the Tenure of Office Act. Such then 
is the President's power of removal. 

In the States, the question is far more unsettled. The matter here 
is almost entirely covered by constitution or statute and depends 
therefore upon the peculiar provisions therein contained. The cases, 
which are numerous, differ upon almost every conceivable phase of 
the question. This is due to the facts: (i) The question is a 
comparatively new one. (2) The cases are the result of fierce 
political controversy, and the courts are biased thereby. (3) A 
failure on the part of some courts to recognize that while a public 
office in England and at common law is an incorporeal hereditament 
it is not so in this country. (4) A complete inability of the courts 
to come to any agreement as to what constitutes a judicial or quasi- 
judicial power. 

There are some things, however, about removals for cause that 
are well settled. 

1. At common law, as intimated above, a public officer has a prop- 
erty right in his office which cannot be .taken from him except by 
due process of law. This doctrine was laid down first in the famous 
Boggs case* where the plaintiff was removed from office without a 
hearing for "asking the Mayor of London to salute an indescribable 
portion of his anatomy." This doctrine was corrected and estab- 
lished by Lord Mansfield's opinion in Rex v. Richardson.^ Since 
then there have been numerous decisions to the same effect. Said 
Lord Ch. J. Cockburn in a comparatively recent case. Queen v. 
Saddlers Company:'^ "No proposition in the law can be more clear 
or indisputable than that a man, liable to removal from an office for 
misconduct, is entitled to be heard in his own defense, and must 
have an opportunity of being so heard before he can be removed." 

2. It is just as certain that in this country a public officer has no 
property right in his office nor is it in the nature of a contract 
between himself and the state. Isolated cases to the contrary can 
be found in the earlier reports, but the rule has long since been 
established. Until recently North Carolina alone of all the states, 
held to the contrary. In twenty-five carefully considered cases the 
Supreme Court of that state held that the relation between a public 

* 1 1 Rep. 93. 
' I Burr. 517. 
» 10 H. of L. Cas. 404. 
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officer and the state was a contractual one. L,ast winter, however, 
in Mial v. Ellington' the court reversed these twenty-five cases and 
put itself in accord with the other states. 

3. When the term of office is not fixed the power of removal is 
incident to the power of appointment and is summary in its nature. 
The Louisiana court once said/ "the power to remove as incident 
to the power to appoint, we are not aware has ever been contended 
for as appertaining to the Governor of a state." This opinion stands 
alone and is not even the rule in Louisiana now. The correct 
doctrine so fully laid down in the Hennen case' by the Federal 
Supreme Court is the settled doctrine of this country. 

4. Where the office is of constitutional creation and the term is 
fixed and a method of removal provided for, the legislature has 
no control and cannot provide other means of removal.^" 

5. Where the office is of statutory creation, it is entirely within 
the control of the legislature. This follows from the doctrine that 
an office is not a contract. Offices thus created may be changed as 
to their duties, remuneration or tenure at the pleasure of the legis- 
lature. If the legislature so desires a summary power of removal 
may be given to whomsoever it wishes. 

The only exception to this last proposition might be where a 
man's reputation or right in the future to hold office is involved. 
It may be questioned whether the legislature could confer upon 
a person the right to remove an officer for drunkenness, embezzle- 
ment or similar cause and deny to the officer a hearing and chance 
to defend. It is true an office is not property within the meaning 
of the Fourteenth Amendment, but is it not true that a right to one's 
good name and reputation is "life and liberty" which cannot be 
taken away except by due process of law? A statute which would 
provide that the Governor might remove an officer when he con- 
siders him to be guilty of embezzlement and deny to the officer a 
chance to defend himself, not only takes away, as it has a right to, 
the unearned salary of the officer, but as well his reputation and 
good name. It certainly requires no extravagant interpretation to 
say that such a statute comes within the inhibition of the Fourteenth 
Amendment. Says Judge Freeman, of the New Mexico Supreme 
Court:" "I do not hesitate to aver that an act of the legislature 
that should undertake in terms to punish an officer by removal from 
office and disqualification forever thereafter to hold office without 

' 134 N. C. 131. 

» Dubuc V. Voss, 19 La. Ann. 210. 

» 13 Pet. 230; Trainor v. County Auditors, 89 Mich. 162, 15 L. R.. A. 95. 

"Lowe V. Commonwealth, 60 Ky. 237; Brown v. Grover, 69 Ky. i. 

" Conklin v. Cunningham, 7 N. M. 445. 
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giving the accused notice without a right to be heard, would be held 
in any common law court an absolute nullity, being in contravention 
of the principle already announced that no man shall be deprived of 
his life, liberty or property without due process of law." 

These are some of the settled propositions. The unsettled propo- 
sitions are: 

1. Where power is given "to remove" or to remove for specified 
cause or causes, or to remove "for cause" is the power an arbitrary 
one or does it require charges, notice and a hearing? 

2. If the latter is necessary what must be the character of the 
hearing — ^must the witnesses be sworn? etc., what must be the 
character of the charges, and must they be of offenses committed 
during the incumbent's term or may they be of offenses committed 
prior thereto? 

3. Is the power to remove for cause an administrative or a judicial 
power? 

4. If judicial, may it constitutionally be given by statute, to the 
Governor or other executive officer of the state? 

5. If not judicial in the sense that it may not be exercised by 
the executive department is it judicial in the sense that it may be 
reviewed by the courts by certiorari ? 

6. If it may be reviewed will the court only inquire as to juris- 
diction or will it go further and examine the evidence? 

To a discussion of some of these disputed points the rest of this 
paper will be devoted. 

As before stated, where the office is of statutory creation and the 
intention of the legislature to confer an arbitrary power of removal 
is clear, no difficult question arises. It is in regard to those statu- 
tory provisioins where such intention is not clear that the above 
questions arise. Statutes and constitutional provisions of this kind 
may be grouped into four classes : 
I. Power is given "to remove." 
II. Power is given to remove for specified causes. 

III. Power is given to remove "for cause." 

IV. Power is given to remove for cause with modifying clauses 
attached. 

I. Provisions of the first kind are not common. They generally 

read as follows: "* * * * gj^all hold office for years 

unless sooner removed by * * * *" Does such a provision 
confer an arbitrary power of removal? 

As might be expected, the courts differ as to the answer. It is 
contended on one side that where the term of office is fixed and the 
power to remove the incumbent is given with nothing further said, 
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it must be presumed that he can be removed only for cause, which 
means charges, notice and a hearing. Said the Michigan court in 
Hallgren v. Campbell:^^ "We shall need to find in the charter clear 
and unequivocal power vested, in the council to remove this officer 
without notice before we conclude that any such power exists. 
In the absence of such power given in express words, the pre- 
sumption must be that the legislature intended that every officer 
appointed for a fixed term shall be entitled to hold his office until 
the expiration of his term, unless sooner removed therefrom for 
cause after trial." 

The Missouri Court of Appeals has held that "the incumbent of 
a definite term is not removable except for cause when the removal 
is not expressly declared to be exercisable at pleasure."^' The 
more recent opinions, however, hold to the contrary. A Nebraska 
statute provides for a commissioner of health for a city of the 
metropolitan class to be appointed by the mayor who "shall hold 
office for a term of two years * * * unless sooner removed." 
The court upheld a summary removal by the mayor without 
charges.^* In Maryland a statute provides that the Insurance Com- 
missioner "shall hold his office * * * unless sooner removed 
by the Governor, Treasurer and Comptroller." The Maryland 
Court in Townsend v. Hurtz^'^ declared that such "a general power 
to remove carries with it the right to remove an incumbent before 
the expiration of his term without notice and without charges of 
misconduct." In 1902, in Smith v. Bryan,^^ the Virginia Court 
made a similar decision.^' 

The position taken in these late decisions would seem on principle 
to be the correct one, though a strong argument can be made on the 
other side. 

II. Many constitutional provisions and statutes are found which 
confer the power to remove for certain specified causes, as embez- 
zlement, malfeasance, etc. Whether such a provision requires 
notice, charges and a hearing is a question upon which the courts 

1=^82 Mich. 255. 

" State V. Brown, 57 Mo. App. 199; State v. Walker, 68 Mo. App. no; Todd, Mayor v. 
Dunlap et al., 99 Ky. 449, 461, decided by the Kentucky court in 1896, holds the same 
way. It says: "The general power to remove an officer who holds for a definite term 
carries with it the power to remove for cause upon notice and trial, and it is only in 
cases where this power to remove without a trial is expressly given that it can be exer- 
cised. This doctrine is elementary and sustained by the decided weight of modern 
authority." 

" State ex rel Gapen v. Somers, 35 Neb. 323. 

1=83 Md. 331. 

" 100 Va. 199, 40 S. E. Rep. 652. 

" See also State v. Mitchell, 50 Kan. 289. 
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widely disagree. A learned writer has said that Illinois is the only 
state which has held that in such cases these things are not neces- 
sary. This is manifestly incorrect, for decisions to this effect can 
be found not only in Illinois but also in New Jersey, Louisiana, 
Arkansas, Texas, New Mexico, North Dakota and Wisconsin. 
One of the very strongest statements of this side of the question 
is found in Conklin v. Cunningham,^^ recently decided by the 
Supreme Court of New Mexico. In this case sheriffs elected for 
a term of years were removable by the Governor for certain specified 
causes. Without any notice or hearing whatever the Governor 
removed a certain sheriff, stating in the order of removal that he 
was guilty of the offense provided for in the statute. The court 
upheld this summary removal, holding that notice and a hearing 
were not necessary; that the statement of the Governor that he 
was guilty must be deemed conclusive by the court. This is an 
especially extreme case because the law in question provided that 
officers thus removed could never again hold office. 

There is no question, however, that the great weight of authority 
is to the contrary. In England, we have seen, there is a long line of 
cases extending from the Boggs case to the present day, declaring 
that removal for cause or cause specified must be preceded by a 
hearing with charges and notice. In this country as far back as 
1791 the South Carolina Court said: "the charges against an 
inspector should be specific and all the witnesses ought to be on 
oath, that the court may judge of the reasonable ground of a 
removal from office."^' Within the past three or four years this 
doctrine has been laid down by the Massachusetts, Nebraska, Vir- 
ginia and Ohio Courts. In 1901 the Mayor of Columbus removed 
the entire Civil Service Commission without any hearing. He did 
so under a statute allowing him to remove said commissioners for 
certain causes. The Ohio Supreme Court declared the removal 
void. It said : "The power is one that cannot be arbitrarily exer- 
cised. It requires charges to be made supported by such a state- 
ment of facts as in the judgment of law constitute the charges made 
and an opportunity to be heard."^" In 1878 the Illinois Supreme 
Court was construing a clause of the constitution of that state 
authorizing the Governor to remove certain officers "for incom- 
petency, neglect of duty or malfeasance in office"; after deciding 
that notice, charges, etc., were not necessary it said : "Any decision 
that may be found to the contrary is exceptional. The doctrine 

" 7 N. M. 445. 

^* Geter v. Commissioners, i Bay 354. 

^'' State ex rel Atty. Gen. v. Hoglan et al., 64 Oh. St. 532. 
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of the cases cited is the strongly prevailing authority upon the 
subject." Said the Washington Supreme Court in 1894 in State 
ex rel McReavy v. Burke :^^ "A long line of authorities have been 
presented upon the proposition that where an officer has been 
appointed for a definite term and is only subject to removal for 
cause he cannot be removed except in pursuance of a finding against 
him upon charges constituting a cause of which he had notice and 
an opportunity to contest : and while there are some cases to the 
contrary we are well satisfied that the great weight of authority is 
with the appellant." There is no question that the Washington and 
not the Illinois Court is right as to the weight of authority. It 
may almost be said to be a settled question in this country as well 
as in England. 

III. Power to Remove "for Cause." 

Provisions are often found declaring that certain officers shall 
have power to remove "for cause." Thus the Massachusetts law 
says that "any of said officers or members of the department may 
be removed by the board for cause." 

Most of the courts make no distinction between removal for 
specified cause and "for cause," nor does it seem to us that any 
difference in principle exists. The distinction has been made, how- 
ever, and so we must give it a separate treatment. Thus Throop 
says in one place "So it has been held that where a statute gives a 
power to remove 'for cause' without any specification of the causes 
* * * the exercise thereof cannot be reviewed by any other 
tribunal with respect to either the cause or its sufficiency or existence 
or otherwise." 

The only case that could be found directly upholding this dis- 
tinction is that of City of Hoboken v. Gear,^^ decided by the New 
Jersey Law Court in 1859. In this case the court said: "The 
statute prescribes no particular kind of cause: it is merely 'for 
cause,' not for cause shown. It is not therefore a matter requiring 
notice. * * * The cause, therefore, intended by the statute 
need only be such as is satisfactory to the party exercising the 
power. What right have we to say that the legislature by the term 
'for cause' meant cause shown or a particular kind of cause, to wit, 
misbehavior." 

A similar distinction seems to be made in a recent case decided 
by the Connecticut Court." By the amended charter of 1899 of 
the city of Bridgeport a Director of Public Works was provided 

21 8 Wash. 413. 

22 27 N. J. L. 265. 

2' State ex rel Williams v. Kennelly (1903), 75 Conn. 704, 55 Atl. 555. 



REMOVAL OF PUBLIC OFFICERS FOR CAUSE 



297 



for to hold office for four years unless sooner removed by the 
mayor "for cause." The court held "the removal of the director 
involved the exercise of an executive discretion rather than a quasi 
judicial power" ; for, says the court : "It is evident that this mode 
of removal dofs not depend upon an exercise of that quasi judicial 
power to hear and determine official oifenses punishable by a 
forfeiture of office, as where an administrative board is authorized 
to punish in this way some misfeasance in office." 

Many cases can be found holding that removal "for cause" 
requires charges, notice and a hearing, and many can likewise be 
found holding that it does not. Generally, however, a reading of 
the cases will show that' removal for specified cause is what is 
meant. There is a recent decision of the Washington Supreme 
Court^* apparently holding that removal for cause requires no 
notice or hearing. The statute declares that "the commissioners 
[State Capital] so appointed [by the Governor] shall hold office 
till the completion of said building and the acceptance thereof by 
the state, unless sooner removed for cause by the Governor." The 
court held that under this statute said officers "were liable to 
removal without a hearing for misconduct, malfeasance or incom- 
petency, when the Governor should be satisfied that any such cause 
exists." This statute was, however, construed in connection with 
a former statute and so this case should not be cited as authority for 
this proposition. 

The recent Connecticut case spoken of above takes a somewhat 
peculiar position. It holds that removal for cause involves an 
executive discretion and not a quasi judicial power. It says, how- 
ever, that it is "only necessary for the mayor to state to the director 
the cause which induced him to contemplate his removal, it being 
a proper and sufficient cause, and to give him an opportunity to be 
heard." "This," says the court, "satisfies and possibly more than 
satisfies." The whole decision in this case leans strongly in favor 
of construing the power to remove "for cause" in the broadest way 
and leads one to think that the Connecticut Court might, if called 
upon to decide the point specifically, hold that removal for cause, 
being a purely executive discretion, requires neither notice nor a 
hearing. This, however, is not, I believe, in accordance with the 
weight of authority or the better reasoning. The great burden of 
authority in both this country and in England is to the effect that 
removal for cause as well as for cause specified requires notice, 
charges and a hearing. This has recently been held by several 
courts. In 1900, in the case of Andrews v. the Police Board of City 

2* State ex rel McKeavy v. Burke, 8 Wash. 412. 
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of Biddeford/^ the Maine Court held that a statute creating a board 
of police "with authority to appoint, establish and organize the 
police force of said city and to remove the same for cause" had the 
effect of creating a police board not subject to change from the 
result of recurring elections but with a tenure to be cut short only 
for cause and after due notice and hearing. Said the Maryland 
Court in Board of Street Commr's v. Williams/^ decided in 1903 : 
"The phrase 'for cause' does not mean the arbitrary will of the 
appointing power for that might be the outgrowth of mere whim, 
caprice, prejudice or passion, which would in reality be no cause at 
all. But the phrase 'for cause' must mean some cause affecting or 
concerning the ability or fitness of the incumbent to perform the 
duties imposed upon him. When the right to remove can be exer- 
cised only for specific cause or for cause generally, the appointing 
power cannot arbitrarily remove the officer and where the removal 
is to be had 'for cause' the power cannot be exercised until the 
officer has been duly notified and an opportunity given him to be 
heard in his own defense." 

IV. Power to remove for cause with modifying clauses attached. 

With these principles in mind we come to a consideration of a 
fourth class of cases. They might be classed as miscellaneous since 
no two are alike. They are alike, however, in limiting the power of 
removal to the extent that it shall be for cause, but with variously 
worded clauses added, leaving one, oftentimes, in doubt whether the 
legislature intended to put any real restriction on the removing 
power. Sometimes the intent is clear and where it is no question 
can arise, for as we have seen the legislature may, if it desires, in 
statutory offices, provide for a summary removal, even though it 
declares it shall be for cause. The only possible limitation upon 
this power has already been discussed. 

Thus there is a California charter which provides that "The 
mayor shall appoint all officers * * * He shall have power 
to remove, for cause, any person holding office by his nomination 
or appointment; and in case of such removal shall give written 
notice thereof, stating the cause, to the person removed, and shall 
immediately notify the common council of his actions and the rea- 
sons therefor." In 1903 the Mayor of San Diego removed without 
notice or a hearing the fire commissioner of that city. The court 
held" that under the charter this was a legal removal. "The lan- 
guage of the section," said the court, "not only fails to require any 

''94 Me. 68. 

^96 Md. 232, 53 Atl. Rep. 923. 

"Matter of Carter, 141 Cal. 316. 
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hearing or proceeding but also strongly implies that the removal shall 
be summary and without any antecedent proceeding. If a previous 
notice was necessary and a hearing of the charges was required, 
before a removal could be made, it would be absurd to require a 
subsequent notice to the same effect." There was much said in 
this case obiter that cannot be sustained but there seems to be no 
question that under this charter the legislature clearly did not 
intend to require notice, charges and hearing. 

Similar statutes of this kind where the intent is more or less clear 
are found construed in State of Florida ex rel v. /. B- Johnsott'^ 
and in State ex rel McReavy v. Burke.^^ 

The only other statute of this kind needing special mention is that 
found discussed in Trimble v. People.^" 

In 1894 occurred the disgraceful and dangerous conflict of 
authority between Governor Waite of Colorado and the Fire and 
Police Board of the City of Denver. The charter of Denver 
empowered the Governor "to remove certain city officials 'for 
cause' to be stated in writing, but not for political reasons." The 
Colorado Supreme Court in the case mentioned held that "under 
the statute the cause that may be sufficient to warrant removal is 
to be determined by the Governor. * * * Jn considering 
removals under the act we must assume that the law making body 
was of the opinion that the requirements that the cause of removal 
should be stated in writing was the only check necessary to prevent 
an arbitrary and oppressive abuse of the power." This opinion 
was approved in People ex rel v. Martin,^^ and in addition the court 
held that the provision "but not for political reasons" was a limita- 
tion which "cannot be given effect except as it may operate upon 
the conscience of the executive and so control his official conduct." 

If the principles laid down in the earlier part of this paper be 
true this decision may well be questioned. This case differs widely 
from the other cases discussed under this class in that there is no 
clear expression of the legislature's intention that charges, notice 
and a hearing shall not be had. The contrary seems to be true. 
Power is given to remove "for cause." "For cause" had a well 
settled meaning when this statute was adopted and the legislature 
must be presumed to have known its meaning. If the statute had 
read "for causes to be stated in writing" the decision of the court 
mig'ht be concurred in, but the statute read "for cause, to be stated 

2« 30 Fla. 433. 
"S Wash. 412. 
'» 19 Col. 187. 
" 19 Col. 565. 
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in writing." Leave out the last clause and there is no question 
that notice and hearing are necessary. It is hard to believe that the 
insertion of it makes such a radical difference. These decisions 
were given in the heat of a political wrangle. The opinion in 
Benson v. People,^'' handed down several years later, represents the 
better judgment of the Colorado courts. 

In 1896 the Supreme Court of Kentucky construed a similar 
statute.^^ Here power was given the mayor "by a written order 
giving his reasons therefor to remove from ofiSce any head of 
department, director, or other officer appointed by him." This is a 
much more liberal grant than the Colorado provision but the Ken- 
tucky Court declared that "such a statute does not authorize the 
removal of officers without notice and an opportunity to be heard." 

The most interesting and in many ways the most radical case 
involving a provision of the kind we are discussing is that of In re 
Gulden, decided in 1902.^* By the constitution of New York the 
Governor has power to remove certain officers, among whom is 
the sheriff, "within the time for which he shall have been elected; 
giving to each officer a copy of the charges against him and an 
opportunity of being heard in his defense." Governor Odell removed 
the sheriff of Kings County. The charges were for offenses com- 
mitted prior to his election to office. The Supreme Court (Gaynor, 
J.) declared the removal void on the ground that the "charges must 
be limited to charges of misconduct while in office." The Court 
of Appeals (Parker, Ch. J.) overruled this decision, holding that 
under this provision the Governor has an arbitrary power of 
removal. Reviewing at length the argument in the Constitutional 
Convention of 1821 it concluded that the framers intended by this 
provision only to insure publicity and in no sense to restrict the 
discretion of the Governor. In requiring, therefore, the Governor 
to file charges it gave the courts no power to declare void a removal 
because the charges were not such as were in contemplation of law 
valid. The force of the argument in this case is recognized, but it is 
hard to reconcile it with either authority or principle. As has been 
seen, the great burden of authority in this country is to the effect 
that when an officer has a fixed term and is removable for cause, 
and, as a result, charges, etc., must be had, the courts have the 
power to inquire into the charges made and to see if they constitute 
legal cause for removal. As said by the Minnesota Court in State 
V. Common Council^^ "The sufficiency and reasonableness of the 

^^ 10 Col. App. 175. 
^^ Todd, Mayor v. Dunlap, 99 Ky. 451. 
"171 N. Y. 529, 64 N. E. Rep. 451. 
"> 53 Minn. 238. 
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cause of removal are questions for the courts. This has been the 
settled rule since Boggs' case and we are not aware of any respect- 
able authority to the contrary." It is true the New York constitu- 
tion does not use the words "for cause," but in providing that 
charges must be made and an opportunity given for defense, it 
necessarily implies that there shall be cause. The very fact that the 
officer is given by law a chance to defend and to insist that charges 
be filed, is a clear proof that the right to remove does not exist 
unless a cause exists also. Cause means reasonable cause and what 
is reasonable cause the courts must decide. The court quotes at 
length the debates in the Constitutional Convention but there is 
nothing in the debates to show that they meant to give any wider 
power than that the Governor should have power tt) remove, upon 
a hearing before himself, for good cause, and that he should be the 
judge of the sufficiency of the evidence. On the other hand it was 
distinctly said by Judge Spenser, in the convention, that "no officer 
should be removable for arbitrary cause nor without good reason." 

According to the New York decision the Governor is sole judge 
of the reasonableness of the cause. So long as he files a copy of the 
charges and gives a hearing, it makes no difference how personal 
or puerile the charges may be. They are sufficient. They may 
have no connection with the fitness of the man to hold his office. 
They may be concerning something which occurred years before. 
They are sufficient, however, because the Governor has made them. 
Surely there is neither rhyme nor reason in such a holding. 

This case involved primarily the question whether removal under 
this constitutional provision was an exercise of a judicial or an 
executive function. We are not discussing that here. We are but 
objecting to the holding that such a provision confers the arbitrary, 
unrestricted power, the court in this case holds it does. Whether 
judicial or executive we believe that where charges must be filed and 
a hearing had, the charges, to make the removal valid, must be rea- 
sonable, must "go to the fitness of the man to rightly perform the 
duties of his office." 

Alonzo H. Tutti<e. 
Ohio State UNrvERSiTy, 

C0I,UMBUS. 

[to be continued.] 



